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G.R. Case No- 308 of 2011 

U/S 279/338/427 I.P.C. 

State of Assam 

-Vs.- 

Afsar Ali 

....... Accused 

 

Present:-N.C.BHUYAN, AJS 
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Advocate appeared for the prosecution:- A.Pourel, Ld. APP. 

Advocate appeared for the defence:-M.C.Narzary 

Date of Evidence: 22-01-14, 29-07-15 

Date of Argument: 06-08-15 

Date of Judgment: 19-08-15 

 

JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That on 15.09.2011 one Abdul Kadir s/o Lt. Ahmad Ali Sarka  lodged an 

FIR with the Officer-in-charge of Rowta P.S. alleging inter alia that on 08.09.2011 

at about 03.00 pm when he  was going towards Rowta along No. 52 National 

High Way, riding his Motor Cycle bearing no. AS 13 B/ 3637, one Maruti Van 

bearing no. AS 01-S- 9488 coming from the same direction i.e. from Dalgaon to 

Rowta, in a high speed and due to the negligence of the driver, hit him. That as  

a result he fell down on the road along with his motor cycle  and he was injured 

and his motor cycle was also damaged. That the driver of the Maruti Van fled 

away from the place towards Rowta. That he was given preliminary treatment at 

Mangoldoi Civil Hospital.  Hence this case.  

On receipt of the F.I.R., Rowta P.S. Case No. 222/2011, U/S 279/338/427 

I.P.C. was registered. Accordingly police went for investigation, examined 

witnesses, collected evidence and on completion of investigation finding sufficient 

materials u/s 279/338/427 I.P.C. against accused Afsar Ali submitted the Charge-

sheet against accused Afsar Ali. 



 That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to this court and this court, on perusal of the Charge sheet 

and the other documents sent by the police u/s 173 Cr.P.C. found sufficient 

materials to proceed against the accused and issued process against him. 

Accordingly accused Afsar Ali appeared before the court and the necessary 

documents u/s 207 of Cr. P.C. were given to the accused and considering the 

relevant documents and hearing both the parties, particular of the offences u/s 

279/338/427 were read over and explained to accused Afsar Ali to which he 

pleaded not guilty and claimed to be tried. 

During trial prosecution side examined three witnesses. The witnesses 

were cross examined by the defence. The prosecution declined to examine any 

other witnesses on their behalf and prayed for closing the evidence of the 

prosecution witnesses. Accordingly the evidence of the prosecution side was 

closed. The examination of the accused u/s 313 of Cr.P.C. was recorded as per 

law and kept with the record. No defence witness was examined. 

 I have heard the arguments of both the sides and perused the evidence 

on record.  

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

(i) Whether accused Afsar Ali drived his vehicle on 08.09.2011 at 

about 03.00 pm on public road in a manner so rash and negligent 

as to endanger human life or to be likely to cause hurt or injury to 

any other any and thereby committed the offence punishable u/s 

279 IPC? 

(ii) Whether accused Afsar Ali on 08.09.2011 at about 03.00 pm 

caused grievous hurt to Abdul Kadir by doing a rash and negligent 

act and thereby committed the offence punishable u/s 338 IPC? 

(iii) Whether accused Afsar Ali on 08.09.2011 at about 03.00 pm 

caused damage of the Motor cycle of Abdul Kadir to the amount of 

Rs. 50/- or upwards and thereby committed the offence 

punishable u/s 427 IPC? 

 



DISCUSSION, DECISION AND REASONS THEREOF: 

 

For the sake of convenience both the points for determinations are taken 

together for discussion.  

PW1 deposed that he knows the accused and the incident took place at 

about three years ago at about 3 pm. That when he  was coming towards Rowta 

from Lal pul, riding his motor cycle, Maruti Van hit him from back side and as 

result he fell down and he was injured. That he got injury on his leg, hand, knee 

and neck. He took treatment at Mangaldoi hospital. That the driver of the Maruti 

Van stopped his car and after that he did not know anything. PW1 also identified 

the FIR as Ext.1 and his signature as Ext.1(1). 

In the cross examination PW1 stated that the said vehicle was behind 

him. That he can not say the speed of the vehicle. That he did not submit the 

document as to his medical treatment in the court. He does not know the 

accused from earlier time. The accused in the court drived the Maruti Van. He did 

not mention the name of the driver in the FIR. PW1 also denied the suggestion 

given by the defence. He did not submit the receipts as to the repair of his motor 

cycle in the court. 

PW2 deposed that the informant is his father and that he does not know 

the accused. PW2 deposed that at the time of the incident he was at his home 

and when he came to know about the accident of his father he went to the place 

of the occurrence and saw that his father was injured. Police came and he took 

his father to Mongaldoi Hospital. He did not know as to how the accident took 

place.  

In the cross examination, PW2 stated that the place of the occurrence is 

situated at a distance of 2 kilo meter from his house. He did not see the Maruti 

Van. 

PW3 deposed that on 08/09/11 he was at Rowta police station and on 

that day on the basis of G.D. Entry no. 189 dated 08/09/11, he went to the place 

of the occurrence. That before he went to the  place of the occurrence he had 

seized the Maruti Van bearing no. AS 01 S 9488. That when he went to the place 

of the occurrence he seized the Motor cycle bearing no. AS 13 B 3637. He 

interrogated the seizure witnesses. He got both the vehicle examined by MVI. 

After the receipt of the FIR, he interrogated the victim/ informant. He collected 

the medical report. On completion of the investigation he handed over the case 

diary to the officer in charge of Rowta police station. Later on S.I. Gobinda 

Barman submitted the charge sheet u/s 279/338/427 IPC against accused Afsar 

Ali.    

In the cross examination, PW3 stated that the accident took place at day 

time. After the incident as the driver fled away, MVI brought the vehicle to the 

police station. That house of the victim is situated near the place of the 



occurrence. Witness Gulam Hussain told him that when the motor cycle bearing 

no. AS 13 B 3637 wanted to cross in front of Maruti Van bearing no. AS 01 S 

9499, the back side of motor cycle touched the left side of his Maruti van and as 

a result the driver of the motor cycle fell down on the road and the driver of the 

Maruti Van fled away, thinking that he might be beaten. 

In this regard , I would like to go through the relevant legal provision. 
Section 279 of the Indian Penal Code lays down about  Rash driving or riding on 
a public way.— 
“Whoever drives any vehicle, or rides, on any public way in a manner so rash or 
negligent as to endanger human life, or to be likely to cause hurt or injury to any 
other person, shall be punished with imprisonment of either description for a 
term which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both.” 

I would also like to cite the decision of the 
Hon'ble Gauhati High Court in 2012(1) GLT 152 Nilamoni Hazarika -Vs- 
State of Assam where the Hon'ble Gauhati High Court held that  
“When a person fails to take , while doing an act , precaution , which a 
reasonable and prudent person is expected to take or ought to take , it amounts 
to negligence . When a person , conscious of the fact that his action may cause 
harm or damage , takes the action with utter indifference to the consequences , 
which may ensue from his such act , he is said to have done the act rashly . In 
other words , when a person fails to take , while doing an act , such precaution , 
which a reasonable and prudent person is expected to take or ought to take , 
before doing the act , such doing of the act would amount to negligence. 
On the other hand , when a person , who is aware of the risk , which his action 
involves , does the act with utter indifference to the consequences , which his 
action is likely to entail , such an act is a rash act .” 
  In the instant case PW1 as well as the victim stated that on the day of 
the incident, when he  was coming towards Rowta from Lal pul, riding his motor 
cycle, Maruti Van hit him from back side and as result he fell down and he was 
injured. PW1 also reaffirmed, in his cross examination, that the accused in the 
court drived the Maruti Van. Hence there is no doubt as to identity of the driver 
of the vehicle which was alleged to have caused the accident. I have also 
perused the Ext -3 Seizure List in connection with the Maruti Van bearing no. AS 
01-S- 9488 . 

Moreover the victim as informant mentioned in the FIR that when he was 
going along No. 52 National High Way the accident took place. 

In view of above discussions and cogent evidence of the victim , I hold 
that at the relevant time accused Afsar Ali rode the Maruti Van bearing no. AS 
01-S- 9488  rashly and negligently and therefore , he is guilty U/S.279 of the 
IPC.  
 

Now , let us find whether accused Afsar Ali can be held guilty U/S.338 
and U/S 427of the IPC . 

 
On perusal of the case record it is found that though the informant 

claimed that he was injured and his motor cycle was damaged due to the 
accident, and though medical report and MVI report are exhibited by the 
prosecution, the concerned medical officer and the concerned MVI are not 
examined by the prosecution in order to prove the said medical report and MVI 



report. Moreover PW1 stated that he did not submit the document as to his 
medical treatment in the court. Hence it creates doubt so far as Ext -5 Medical 
Report is concerned. 

Under the facts and circumstances of the instant case, so far as the 

offences u/s 338/427 IPC are concerned, same is not proved by the prosecution 

beyond reasonable doubt by adducing cogent evidence.  

  Hence the prosecution has failed to prove the guilt of the accused u/s 

338/427 IPC by adducing cogent evidence.  

ORDER 

 

In view of the conclusion made above I hold the accused Afsar Ali guilty 

of the offence u/s 279 IPC. However prosecution has failed to prove the guilt of 

the accused u/s 338/427 IPC by adducing cogent evidence. Hence accused Afsar 

Ali is acquitted of the accusation u/s 338/427  of I.P.C. 

In view of above , I convict accused Afsar Ali U/S.279 of the IPC . 
In order to deter the accused from commission of same nature of offence 

in future I am not inclined to give the benefit under the provision of the section 3 
/4  of Probation of Offenders Act 1958  

I have heard the accused person on the question of sentence to be 
passed against him. 

Therefore, I sentenced accused Afsar Ali to pay fine of Rs.1000/- U/S.279 
of the IPC i/d simple imprisonment for  5 days.  

The seized vehicles shall be returned to its registered owners.  
A copy of judgment shall be furnished to the accused Afsar Ali free of 

cost.  
The bail bond of the accused Afsar Ali is extended for a further period of 

6 months from today as per provisions of Section 437A, Cr.P.C as amended up to 

date.  

The amount of fine so recovered be given to the victim of the case. 

The judgment is delivered in the open Court under my hand and the seal 

of this court on this the  19th day of August, 2015. 

 

  

 

(N.C.BHUYAN) 

            Judicial Magistrate 1st Class  

     Udalguri 
 
 

 



Appendix:- 

 

1. Prosecution witnesses  

PW1 Abdul Kader  

PW2 Ibrahim Ali  

PW3 Khargeswar Deka  

2. Defence witnesses  

None   

3. Prosecution exhibits.  

Ext -1 Ejahar 

Ext -2 Sketch Map 

Ext -3 Seizure List 

Ext -4  Seizure List 

Ext -5 Medical Report 

Ext -6 MVI Report 

Ext -1 MVI Report 

Ext -1 Charge Sheet 

4. Defence exhibit. 

None 

 

 

(N.C.BHUYAN) 

Judicial Magistrate 1st Class  
     Udalguri 

 

 

 

 


